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S :—In reply to a resolution of the assembly, adopted on the 
26th instant, I have the honor tosubmit my opinion upon the ques- 
tion whether murder is a bailable offence, under the law of Wis- 
consin. 

The provision of our Constitution upon the subject of bail, is to 
be found in the “ Declaration of Rights,” and is as follows: “ All 
persons shall, before conviction, be bailable by sufficient sureties, 
except for capital offences, where the proof is evident or the pre- 
sumption great.” A similar provision is to be found in many of 
the American constitutions, and it is but a declaration of the com- 
mon law, upon that subject. In this, and other States, where they 
have the same provision, and in the States of New York and Mas- 
sachusetts, where, in this particular, they are governed by the 
common law, courts have admitted to bail, persons charged with 
murder, and other capital offences. In South Carolina the court 
may, in its discretion, bail a prisoner on a capital charge, even af- 
ter bill found. State vs. Hill, 1 Const. Ct. Rep. 242. So in New 
Jersey, State vs. Rockafellow, 1 Holst 352; and the cases are nu- 
merous, both in this country and in En gland, where persons charged 
with murder, and other offences, punishable with death, have been 
admitted to bail. And it has been done for various good reasons, 
but more often because, on examination of the facts, the courts did 
not think that the proof of guilt was evident or the presumption 
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great—and in some cases, the persons thus admitted to bail, have 
been convicted and executed. 

In England, the court of King’s Bench, or any judge thereof, in 
the plentitude of that power which they enjoy at common law, 
may in their discretion, admit persons to bail in all cases whatsoev- 
er. 1 Chitty’s Crim: law, page 98. And the Supreme Court of 
the State of New York, have the same powers in reference to bail 
as the English King’s Bench. Ex-parte Taylor, 5 Corwin’s Rep. 
39 and 50. 

By a law of Congress, passed Sept 24, 1789, the Supreme Court 
tay admit to bail, persons charged with capital offences. 

Thus, it will be seen, that both by our Constitution and the com- 
mon law, persons charged with capital offences, may be entitled 
to bail, and courts may grant or refuse the same, in their discre- 
tion. But while the courts have always possessed this power and 
discretion, either by constitutional enactment or at common law, 
it is a matter of just pride that it has seldom been exercised, except 
with prudence and caution, and in cases where the dictates of hu- 
manity and justice have rendered its exercise proper. Such was 
the power and discretion vested in our courts by the Constitution, 
and never disputed or questioned, until the passage of a law abol- 
ishing the punishment of death, approved July 12th, 1853. 

We are now to enquire what effect this law has upon the power 
and discretion of our courts, in admitting to bail persons charged 
with the crime of murder. Previous to its passage, a judge might 
not properly admit to bail a person charged with this crime, when 
& the proof was evident, or the presumption great.” In that case 
it was a matter purely within his discretion—but now the question 
is, has a judge, or any person authorized by law to admit offenders 
to bail, any legal right to refuse bail in any case whatever, when 
sufficient sureties are tendered? In other words, has he any dis- 
eretion, whatever, except as to the amount and sufficiency of bail? 
H we had no constitutional provision upon the subject, itis evident 
that the law abolishing the death penalty would not affect the pow- 
er of the courts in determining upon bail in cases of murder—for 
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they would be guided by the common law, and might admit or re- 
fuse bail, in their discretion. But the Constitution has undertaken 
to provide in what cases bail shall be allowed, and in what cases 
it may not; and by it we are to be governed, even though the rule 
should not be quite convenient in its practical effects. 

All persons shall be bailable by sufficient sureties, except for 
capital offences,” &c. There can be no dispute about the right of 
all persons charged with offences not capital, to be admitted to 
bail, and that the court in those cases, have no discretion, except 
as to the amount and sufficiency of the surety: because “all per- 
sons, except for capital offences, shall be bailable.” Until the law 
of 1853, abolishing the death penalty, murder in this State had 
been punished by death, and while such was the law, it was only 
bailable in the cases and in the manner before stated. And it was 
because it was a capital offence—for all others were clearly baila- 
ble, and now since the punishment is changed to imprisonment 
for life, is murder a capital offence? Ifit is not, then I am forced 
to the conclusion that it is bailable, like other offences, and that 
our courts have not the right to refuse bail in any case whatever 
when sufficient surety is offered. 

Ihave endeavored to find some definition of “ capital offence,” 
which would apply it to the nature and extent of the crime com- 
mitted, or to justify the argument that it is used in our Constitu- 
tion to designate offences punishable at common law by death ; or 
that it was used to designate the highest crime—but I am not able 
to find any such. Wherever the term has been used in this con- 
nection, it has sole reference to the punishment of death. If we 
say it is used to designate offences punished by death at common 
law, then grand larceny, which was so punished, would not be 
bailable, and many other minor offences, compared with murder. 
If we say it was used to designate the highest offence, then it 
points to treason—an offence which may be committed, and no 
murder ensue, But there is no need of speculation—the definite 
legal meaning of the term “ capital offence,” has long been settled 
by legal writers, of the best authority. 
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Blackstone's Commentaries, vol. 4, pages 9, 18, 237, 876, 413 
and 441, speaks of capital punishment as the punishment of death ; 
and of “capital offences” as being offences for which the offender: 
is punished with death, and he nowhere gives any other definition, 
or intimates that there ever was any other. 

“Capital offence is one, for the punishment of which, death is 
inflicted—which punishment is called capital punishment.” Ist 
Bonvier’s Law Dictionary, page 217. 1 Chitty’s Criminal Law, 
page 779. 

The term “ capital,” like most other words, has various signifi- 
cations, but when applied to offences or crimes, it has but one, and 
that one 1 have shown. More authorities, giving the same defini- 
tion, might be cited, but thse are deemed sufficient. 


If at the time of the adoption of the Constitution, or at any time 
since, rape, arson, or any offence less than murder, had been pun- 
ished by death, in this State, as it is in many countries and some 
of the States of the Union; and the Legislature should have re- 
pealed the law punishing these offences with death, and subsitu- 
ted imprisonment in the State Prison for a term of years, there 
can be no possible doubt that persons so charged would be baila- 
ble, though while the penalty was death, they could not be. Or 
' if the Legislature should now make these offences punishable with 
death, there can be as little doubt that they would not be bailable 
—for they would then be capital offences, and only bailable under 
certain restrictions. 

By the 33d section of an act of Congress, passed Sept. 24, 1789, 
and the 4th section of an act of March 2d, 1793, authority is given 
to certain judges of the United States, and of the States, to take 
bail for any crime or offence against the United States, when the 
punishment is not death. Now if the United States should repeal 
the death penalty unqualifiedly, and leave the law in force, can 
there be any reasonable doubt, as to the right of these officers to 
take bail for any crime whatever against the laws of the United 
States? They are not restricted to treason, murder, or any offence, 
in terms ; they are only restricted to offences punishable with death 
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—the power to bail, in such cases, being vested in the Supreme 
Court of the United States. This punishment abolished, they are 
not restricted at all. 

Under our Constitution, all but “ capital offences” are bailable, 
and now that murder is not a capital offence, but an offence pun- 
ishable by imprisonment in the State Prison, I am forced to come 
to the conclusion, that, like other offences, it is bailable ; and that 
our courts have no discretion to refuse, but only to fix the amount 
of bail, and determine upon the sufficiency of the sureties. I would 
gladly have come to a different conclusion if I could have been 
sustained by reason or authority; but aside from a strong convic- 
tion, that a person charged with murder, ought not to be bailed, 
“when the proof is evident or the presumption great,” I can find 
no reason adverse to this opinion. 


GEO. B. SMITH, Att’y General. 
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